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As contractors 
we deal daily 
with a host of 
construction and 
business risks 
that can impact 
the meeting of 
schedules and 
budgets. We 
coordinate with 
subcontractors, 

material suppliers and our own work 
force. We solve complex problems to 
keep our teams productive and efficient, 
while we provide a quality product with 
top-notch service to our clients and 
agencies. And, on top of that, we ensure 
there is cash for payroll, keep the lights 
on and make sure the trains run on time.

While we are neck deep in the 
details of our businesses, there are those 
in Sacramento that do what they do – 
write new laws and regulations! These 
laws affect employment, subcontracting, 
licensing and other areas that impact our 
work lives.

So how are we to influence the annual 
legislative process that continually makes 
managing our businesses so much more 
difficult? Luckily for us there are two key 
committees in AGC of California that 
are very active in the areas of legislation 
and all things legal: the Legislative 
Committee and the Legal Advisory 
Committee (LAC).

The Legislative Committee, led 
by Past President Randy Douglas, 
met at Unger Construction’s offices 
on March 16th to review some of the 
initial, impactful bills that have been 
introduced. Along with our colleagues 
from AGC San Diego, we reviewed the 
draft language of almost 300 Senate 
and Assembly bills. The Committee, 
then, advises our legislative advocates 
whether to support or oppose each bill. 
In addition, our association collaborates 
and communicates with other industry 
associations so we have a louder collective 
voice about the impact of proposed legis-
lation to the construction industry and 
business community.  

Working in tandem with the AGC 
Legislative Committee, the association’s 
LAC also plays a critical role in under-
standing, helping shape and influence 
the impact of new laws, regulations and 
judicial decisions on our businesses. The 
LAC, chaired by Ed Puchi, is made 
up of more than 150 of the best and 
brightest construction law attorneys in 
California. In addition to legislative 
analysis, it provides a range of services, 
from drafting amicus briefs on significant 
legal cases to offering free legal advice 
to members through the legal hotline, 
preparing standard contracts, etc. 

In this annual Legal edition of 
California Constructor, you will read 
about some of the current legal issues 
confronting contractors including 
payment of retention, notice and claim 
requirements, home office overhead 
claims and best practices for handling 
License Board claims. We thank our 
LAC members who share their expertise 
contributing not only to this issue but in a 
variety of forums that keep our members 
informed of legal trends and develop-
ments all year long. 

The outreach and influence of AGC’s 
Legal and Legislative committees 
ultimately benefit the business interests 
of all who work in the construction 
industry in California. Because there 
are many things we can agree on with 
Labor, elected officials, and with other 
construction industry associations, we 
will continue to work in collaboration to 
improve our industry, build our state and 
put more people to work. 

To that end, please join me in Sacra-
mento at the combined Spring Board 
Meetings and Legislative Meetings May 
9-10 at the Sacramento Sheraton Grande 
Hotel. There we can discuss the issues, 
share our common business interests, 
and ultimately work together to shape 
the direction of our association and our 
industry, both now and for the future.

Jaimie Angus
President, AGC of California
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Bills, Bills…and More Bills
By Dave Ackerman

L ike swallows returning to 
Capistrano – the California 
Legislature keeps introducing 

thousands of new bills every year – this 
year is no exception.

As of the deadline for 2016 bill 
introductions – and of course there 
are exceptions to this deadline – there 
were 1,362 Assembly Bills and 673 
Senate Bills introduced for a total of 
2,035 bills for the 2016 Session. This 
is slightly fewer bills than were intro-
duced in 2015.

There is always some good news, 
bad news, and “ugly” news, and this 
year is no different.

For 2016, AGC is sponsoring 
or co-sponsoring four 
legislative bills:

Prevailing Wage Claims – AB 
326 (Frazier) addresses the issue 
of contractors having to post a cash 
deposit with the Department of 
Industrial Relations (DIR) to avoid 
liquidated damages from prevailing 
wage claims. The bill will require DIR, 
following a settlement or dismissal, 
to refund the cash deposit to the 
contractor within 30 days. Currently 
there is no deadline, and in many cases 
it has taken months to return monies 
rightfully owed to contractors. 

Storm Water Plans – SB 1170 
(Weickowski) clarifies that public 
works project owners are responsible 
for required storm water pollution 
prevention and must provide 
contractors, subcontractors and small 
businesses who are not the holders of 
the storm water permit a construction 
plan as part of the bid documents. 

Lease-leaseback School 
Construction - AB 2316 (O’Donnell) 
proposes reforms in the lease-leaseback 
procurement process to address recent 
court decisions and protect contractors 
from possible disgorgement of monies 

already paid for school construction.
(Co-Sponsored with the Construction 
Employers Association)

Contractors: license require-
ments: recovery actions - AB 
1793 (Holden) addresses the issue 
of disgorgement of funds when a 

contractor has been found to be 
unlicensed for any period during a 
contract.  There have been several court 
cases that have decided the current 
code section 7031 does not provide 
any discretion for the courts and they 

                                                                                                          GOVERNMENT RELATIONS
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must rule against the contractor. In 
these actions, all payments made to 
the contractor must be returned to the 
owner. AB 1793 will allow a contractor 
to be paid for the time they are duly 
licensed and to not be paid for the 
period they are found to be unlicensed.   

Below are some of the other more 
interesting legislative bills introduced 
so far this year.

Transportation
SBx1-1 (Beall) & AB 1591 

(Frazier) – These are the two major 
transportation funding proposals 
that would raise $6.5 billion and $7.5 
billion respectively for state and local 
road maintenance and repair.

AB 2326 (Wagner) - States the 
intent of the Legislature to enact 
legislation to reduce the amount of the 
gas tax.

AB 2742 (Nazarian) – Extends 
authorization for the state to enter 
into public-private partnerships until 
January 1, 2030.

SB 903 (Nguyen) - Would require 
$879 million in outstanding loans of 
transportation revenues to be repaid 
from the General Fund back into the 
transportation accounts by June 30, 
2016.

AB 2126 (Mullin) & AB 2374 
(Chiu) – Authorizes Construction 
Manager/General Contractor method 
of procurement for additional transpor-
tation projects.

SB 1320 (Runner) - Excludes the 
California Transportation Commission 
from the Transportation Agency and 
establishes it as an independent entity 
in state government. 

Goods Movement/Freight
AB 1780 (Medina) – Sustainable 

Trade Corridors – Would continuously 
appropriate 25% of the annual proceeds 
of the Greenhouse Gas Reduction 
Fund to the California Transportation 
Commission for the Sustainable Trade 
Corridors Program.

California Environmental 
Quality Act (CEQA)

AB 1569 (Stienorth) - Would 
exempt the maintenance, repair, 
rehabilitation, replacement, or removal 
of existing transportation infra-
structure from the provisions of the 
California Environmental Quality Act.

AB 1586 (Mathis) - Would 
prohibit the court, in an action or 
proceeding alleging a violation of 
CEQA, from staying or enjoining 
the construction or operation of the 
Temperance Flat Reservoir.

AB 1647 (Waldron) - Exempts a 
project to expand the storage capacity 
of an existing surface water storage 
facility from the California Environ-
mental Quality Act.

AB 1833 (Linder) & SB 901 
(Bates) - Creates the Advanced 
Mitigation Program in the 
Department of Transportation to 
implement environmental mitigation 
measures in advance of future trans-
portation projects and requires the 

          GOVERNMENT RELATIONS                  
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department to set aside certain 
amounts of future appropriations for 
this purpose.

High Speed Rail
AB 1768 (Gallegher) & AB 1866 

(Wilk) - Provides that no further 
bonds shall be sold for high-speed rail 
purposes other than current obliga-
tions, and would require redirection 
of the unspent proceeds received from 
outstanding bonds issued to be used 
to retire the debt incurred from those 
outstanding bonds.

Water 
AB 1713 (Eggman) - Prohibits 

the construction of a peripheral canal 
unless expressly authorized by an 
initiative voted on by the voters of 
California.

SB 1099 (Cannella) – Requires 
contractors to use licensed land 
surveyors for all survey work on 
construction projects where surveying, 
or re-surveying work, is required.

Contracting Provisions
AB 2296 (Low) Allows for the use 

of digital signatures under the Uniform 
Transactions Act, thus recognizing the 
increased use of digital contracts.

AB 2690 (Ridley-Thomas) - 
Authorizes the Los Angeles County 
Metropolitan Transportation Authority 
to establish disabled veteran business 
enterprise participation goals. 

Taxes
SB 1093 (Hancock) - Enacts 

a “split roll” property tax to allow 
commercial property to be periodically 
reassessed for the purpose of increasing 
property taxes. 

SB 1445 (Hertzberg) - Imposes 
a yet to be determined sales tax on 
all services (including construction 
projects) with the exception of “very 
small business” which also has not yet 
to be defined. 

Legal Issues/Liability
SB 885 (Wolk) - Prohibits contract 

language with design professionals 
that would obligate them to a duty to 
defend against third party lawsuits not 

arising out of the design professionals 
negligence or willful acts.

AB 2315 (Olsen) - Enacts the 
Asbestos Tort Transparency Act to 
establish additional procedures with 
respect to civil actions pertaining 
to asbestos tort claims which would 
among other things require the 
plaintiff to disclose specified infor-
mation before filing a claim. 

Labor/Prevailing Wage
SB 954 (Hertzberg) - Modifies 

existing law on the use of “industry 
advancement funds” which are 
payments under collective bargaining 
arrangements pertaining to a particular 
craft or type of work thus eliminating 
such language and specifying that the 
employer would now be required by 
a collective bargaining agreement to 
make these payments.

Workers Compensation
AB 1922 (Daly) Exempts large 

deductible workers’ compensation 
policies for those policies that meet 
a minimum large dollar threshold 
from being subject 
to rate filing with 
the Department of 
Insurance to provide 
greater negotiation 
flexibility between 
the contractor and 
the insurer. 

Employer/
Employee Work-
place Issues

AB 1727 
(Gonzalez) – 
independent 
contractors – sets 
up an entire system 
for independent 
contractors to 
organize. 

AB 2261 
(Hernandez) 
– Division of 
Labor Standards 
Enforcement: duties 
– allows DLSE to 
take action, with or 
without a complaint 

from an employee, against an employer 
who discharges or discriminates 
against an employee for labor law 
violations. 

AB 2535 (Ridley-Thomas) 
Employment: itemized wage state-
ments – expands the exemption 
from issuing itemized wage state-
ments to salaried employees to those 
who may also receive other forms of 
compensation such as bonuses and 
commissions. 

Injury Prevention/Safety
AB 2895 (Labor Committee) – 

Employee safety: Injury prevention 
programs - Requires employers to 
make updated injury prevention 
program information available to 
employees upon request and at each 
worksite.

SB 1167 (Leyva) – Employment 
safety: Indoor workers heat regulations 
– Requires the Division of Occupa-
tional Safety and Health to propose 
a heat illness and injury prevention 
standard for indoor workers.  �

                                                                                                                                             GOVERNMENT RELATIONS                
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By Carol Eaton

C utting-edge technology, a 
visually stunning design and a 
highly collaborative, solution-

oriented project team are some of the 
key features that distinguish the $2 
billion new Stanford Hospital project, 
currently underway in Palo Alto, CA.

The project, now about two-thirds 
complete by general contractor Clark/
McCarthy (a joint venture between 
Clark Construction Group and 
McCarthy Building Companies, 
Inc.), represents the single largest 
capital program facility ever built 
on the Stanford campus. The rapidly 
unfolding construction progress 
is revealing a facility designed to 
raise the bar on what the future of 
healthcare delivery will look like.

“The new hospital design is focused 
on patient comfort and privacy in 
order to provide patients with the best 
experience possible,” said Stanford 
Health Care spokeswoman Courtney 
Lodato. 

World Class Design
Comprising 824,000 square feet, 

the new hospital includes 368 single 
occupancy rooms; a new Level-1 
Trauma Center and Emergency 
Department; state-of-the-art 
diagnostic and treatment rooms 
including 20 operating rooms, the 
latest MRI and CT technologies; 
and a 900-space parking structure, 
among many other features. It will be 
connected to the current hospital by a 
bridge and tunnel.

Internationally renowned Rafael 
Viñoly Architects, in association 
with PerkinsEastman (formerly Lee, 
Burkhart, Liu, Inc.), designed the 
new Stanford Hospital with a focus 
on delivering transformative patient 
care and utilizing the latest advances 
in medical technologies. Each of the 
368 single occupancy rooms is located 
within the facility’s four 29-foot 
cantilevered “floating glass cubes,” a 
signature design element comprising 
floors 4-7. These four “floating” 
pavilions help the building effortlessly 

blend into the surrounding area despite 
being three times as tall as some 
nearby structures. Floor-to-ceiling 
glass walls allow natural light to 
pervade patient spaces, while offering 
sweeping views of the local foothills 
and the Stanford campus. 

Four acres of rooftop gardens and 
extensive art throughout contribute to 
hospital’s unique healing environment. 
A dramatic, 65-ft.-high glass enclosed 
entry dome, which provides views 
from the building’s atrium up to the 
top floor, is more reminiscent of a 
luxury hotel than an institutional 
setting. 

Delivering Seismic Stability
Less visible but equally significant 

structural components also contribute 
to making this a world-class facility, 
according to Bert Hurlbut, vice 
president of construction for the new 
Stanford Hospital at Stanford Health 
Care. The new hospital will meet strict 
seismic standards originally mandated 
by Senate Bill 1953, the driver behind 

New Stanford Hospital 
Project Raises the Bar

The $2 billion, 824,000-sq.-ft. New Stanford Hospital is set for construction completion in late 2017. Photos courtesy Stanford Health Care.
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numerous hospital projects built in 
California in recent years. Over 200 
base isolation pendulums located 
below the structure’s steel columns will 
enable the building to move back and 
forth, up to six lateral feet in an earth-
quake, and remain functional after an 
8.0 magnitude quake. 

“Those isolators allowed us to 
design some of the more exotic struc-
tural maneuvers in the building, such 
as the large cantilevers on levels 4-7,” 
Hurlbut said. Similar base isolation 
systems have been used in other large 
scale public projects including both 
San Francisco and Oakland city halls.

Overcoming/Mitigating 
Challenges

Constructing the building’s 
seismic system brought a fair share 
of challenges, but nothing the team 
couldn’t work through, according to 
Greg Schoonover, vice president and 
project executive for Clark/McCarthy. 

Additional key challenges he 
pointed to have included: 
� Managing the logistical issues 

of working in a very tight site 
location; 

� Minimizing impacts to patients 
while working directly next to an 
existing, fully operational hospital; 

� Coordinating the information flow 
on such a mammoth project, which 
currently has roughly 800 trades 
workers in the field and another 
250 in the project management 
office;  

� Accommodating Stanford’s critical 
technology needs by devising 
work-arounds that allow major 
medical equipment to be chosen as 
late in the project as possible; and 

� Securing the necessary skilled 
manpower to build this 
megaproject in the busy Bay Area 
construction market.

Quick Issue Resolution 
through Colocation

To counter these and other daily 
project challenges, the design and 
construction team has colocated on 
site, setting up a 30,000-sq.-ft. “big 
room” trailer complex that houses the 
owner, design team, general contractor/
construction manager, subcontractors, 
OSHPD inspectors and various other 
stakeholders, all under one roof. The 
project management complex is located 
directly across the street from the 
construction site.

Colocation has been an essential 
ingredient in the project’s success to 
date, creating a highly collaborative, 
solution-oriented team environment. 

“It’s been great, just fabulous,” 
Hurlbut said of the project setup. “I 
label our team as the “can do” team. 
When problems come up, we get the 
interested parties together, work it out 
and usually within a couple of hours 
we typically have solutions and move 
on. Everyone is very excited to tackle 
the problems and get them solved.”

Schoonover added, “On jobs of this 
size and complexity, colocation really 
is a must. It has helped tremendously 
in trying to solve problems in a timely 
manner to have all the decision makers 
in the same location.”

Project Innovations and 
Solutions

In addition to colocating, the 
project team has devised and employed 
numerous other innovative approaches 
and solutions to keep the job running 
at optimal efficiency. 

Among the innovations:
� A high level of Building 

Continued on page 10

Workers placing exterior glass system on 
the new Stanford Hospital project.

At A Glance:
New Stanford Hospital 
Project 

Owner: Stanford Health Care

GC: Clark/McCarthy, a joint venture 
between Clark Construction Group 
and McCarthy Building Companies, 
Inc.

Architect: Rafael Viñoly Architects, 
in association with PerkinsEastman 
(formerly Lee, Burkhart, Liu, Inc.),

Price Tag: $2 Billion

Building Size: 824,000 square 
feet

Major features: 368 rooms, new 
Level-1 Trauma Center and ED, 20 
operating rooms, 900-space parking 
structure, and more

Seismic system: 200+ base 
isolation system, designed to 
withstand 8.0 earthquake

Groundbreaking: May 1, 2013

Scheduled completion: late 
2017, open for patient care early 
2018

Total steel quantity: 18,000 tons

Excavation: 180,000 cubic yards 
of earth excavated - requiring about 
500 truckloads

Patient-friendly features 
include: 100 percent private rooms, 
four acres of rooftop gardens 

Colocation: Project team and 
stakeholders all colocated in 
30,000-sq.-ft. “big room” trailer 
complex
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Information Modeling (BIM) 
and BIM 360 has been used to 
minimize field clashes, facilitate 
communication, and tie QR codes 
to specific locations, offering 
instant access to building data 
(among other things). 

� Extensive prefabrication has been 
enabled by BIM modeling, with 
large portions of the mechanical, 
electrical and plumbing systems 
delivered preassembled on site. 

� The team has employed various 
technologies to facilitate different 

aspects of the project, such 
as Project Inertia to manage 
inspection requirements and Plan 
Grid for electronic document 
control.

� Laser scanning has been used for 
both pre- and post-load scans of 

Rendering of the New Stanford Hopsital, designed by Rafael Viñoly Architects, in association with                                                   
PerkinsEastman and under construction by Clark/McCarthy joint venture.
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structural members as well as to 
monitor and ensure floor flatness.

� Sustainable solutions have included 
using reclaimed water for dust 
control and installing a system that 
will capture all of the condensate 
water from the cooling system for 
use in watering the rooftop plants.

On Track for 2018 Opening
The new Stanford Hospital project 

was about 62 percent complete by 
mid-March of 2016, with 2.5 percent 
of the project contract being put 
in place each month, according to 
Hurlbut. Overall construction is on 
track to complete by the end of 2017, 
and Stanford expects to be treating 
patients at the new facility in 2018.

The hospital is a key component 
of the larger $5 billion Stanford 
University Medical Center Renewal 
Project currently underway. That 
Renewal project also includes modern-
izing and expanding Lucile Packard 
Children’s Hospital Stanford, replacing 
outdated School of Medicine facilities, 
renovating Hoover Pavilion and a 

Welch Road Utility project to support 
the new hospital facilities. 

While the new Stanford Hospital 
project has demanded a massive 
coordination effort and brought with it 
the types of challenges to be expected 
from a project of this size, Schoonover 
said the collaborative team approach 
has been a key factor in the project’s 
success to date.

“We’ve got a great owner, design, 

inspection and construction team,  
and we’re all pushing for the same 
conclusion – to get this done as 
quickly as possible and give Stanford 
a state-of-the-art hospital so they can 
continue to deliver world class care 
here,” he commented. “This will be a 
project to look back upon and be really 
proud to have played an integral role in 
in building it. It’s a once in a lifetime 
opportunity.”  �

Rendering of one of the 368 single patient rooms
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        LEGAL ISSUES

By Edmundo (Ed) A. Puchi PE., JD., 
AGC Legal Advisory Committee Chair 

M any articles have been 
published in this space 
regarding the challenges to 

the construction industry during the 
tumultuous years of the recession, and 
now about the ongoing debate over 
the priorities for public infrastructure 
projects, among other issues. 

There is the issue of funding for the 
much-needed infrastructure improve-
ments in California, for starters. The 
debate of whether to spend public 
dollars on high-speed rail projects or 
water resource projects, and whether 
the needed water projects should be 
storage facilities or delivery systems, 
is attracting a lot of attention in the 
media and on the political stage. 

In addition to those public policy 
challenges, there are a host of other 
challenges in the legal arena that 
significantly impact the California 
construction industry. The courts and 
legislature often appear to have the 
attitude that the construction industry 
should be made responsible for many 
of the problems facing this state. 
From prevailing wage requirements to 
liability for ills beyond a contractor’s 
control, recent and ongoing legislation 
and regulatory agency requirements 
continually add to the burden placed 
on this industry. 

Keeping Members Informed
Keeping abreast of these develop-

ments and assuring that the member 
companies of the AGC of California 
are properly informed of the ever 
changing rules and regulations is the 
primary purpose of the AGC Legal 
Advisory Committee (LAC). 

There are a wide range of services 
the LAC provides to AGC and its 
members, including:
� Proving prompt responses to 

members’ questions on legal and 
regulatory matters.

� Reviewing court decisions to 

evaluate the impacts on our 
industry and respond accord-
ingly when determined necessary 
to protect the interests of AGC 
member contractors.

� Assuring that the association’s 
standard contract forms are up to 
date.

� Preparing legal briefs that are 
posted on the AGC of California 
website as well as legal articles for 
this annual legal issue of California 
Constructor.

� Assisting the Legislative 
Committee by reviewing proposed 
legislation and drafting legislation 
sponsored by the AGC to assure 
the interests of the industry are 
preserved. 

� Members of the LAC also present 
educational programs throughout 
the year in support of AGC 
training efforts to further develop 
younger professionals in the 
construction industry. 

Four LAC Subcommittees
In order to assure the continuity 

of these services, the LAC at its 
fall retreat last year established four 
standing subcommittees: 
� Legal Hot Line Subcommittee, 

which provides prompt responses 
and limited free consultations to 
member companies. 

� Amicus Subcommittee, which 
prepares the LAC recommen-
dations to the AGC Executive 
Committee relating to “friends of 
the court” filings on behalf of the 
AGC. Then following approval 
of the Executive Committee, this 
subcommittee will prepare and 
file the proper court documents on 
behalf of the membership of the 
AGC. 

� Forms Subcommittee, which 
drafts new forms or revises existing 
AGC forms to assure compliance 
with recent regulations or to assure 
AGC standard forms address new 
legal developments that impact the 

contractual 
rights of 
the member 
companies. 

� Legislative 
Task Force, 
which 
provides assistance and advice to 
the Legislative Committee and the 
association’s legislative advocates. 
The LAC has also reestablished its 

live meeting format where members 
of the LAC will meet quarterly at a 
regional venue to provide networking 
opportunities to members within the 
host firm’s area. The first meeting was 
held in San Francisco in conjunction 
with the American Bar Association 
Mid-Winter Construction Conference. 
In March, the LAC held a live meeting 
at the offices of Griffith Company in 
Brea, CA, and many LAC members in 
the Los Angeles area attended. 

LAC Members Share Expertise
The members of the LAC who 

volunteer their time and expertise to 
serve on LAC subcommittees should 
be recognized and whole-heartedly 
thanked for the service they provide to 
the association as a whole and to the 
respective members companies. Day 
in and day they provide expertise and 
advice for the benefit of the association 
and the construction industry as a 
whole. 

The LAC membership has grown 
significantly in the past few years, but 
there is always room for further growth 
and greater participation. We urge all 
member companies, particularly those 
with general counsel on staff, to have 
their attorneys join the LAC. Active 
participation is vital to ensure that this 
valuable resource continues to thrive 
and meet AGC and its member needs 
well into the future.  �

Ed Puchi, who recently retired from 
MCM Construction, Inc., has actively 
participated in the Legal Advisory 
Committee for more than 20 years. 

LAC – A Vital Resource to AGC
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By Maria Giardina
Sedgwick LLP

A s a matter of first impression 
in California, a contractor 
asserting a claim for delay 

damages is permitted to use the 
Eichleay formula to calculate home 
office overhead.

In JMR Construction Corp. 
v. Environmental Assessment and 
Remediation Management, Inc., 243 
Cal.App.4th 571 (2015), the federal 
government (Owner) contracted with 
JMR Construction Corp. (Contractor) 
to build a dental clinic at the Presidio 
of Monterey. JMR, in turn, entered 
into electrical and plumbing subcon-
tracts with Environmental Assessment 
and Remediation Management, Inc. 
(Subcontractor). 

During the project, the Contractor 
notified the Subcontractor about 
delays, deficient and late submittals, 
and improper plumbing work. After 
the project was completed, the 
Contractor sued the Subcontractor for 
breach of the subcontracts based on the 
Subcontractor’s defective and untimely 
work. After a bench trial, the trial 
court entered a judgment in favor of 
the Contractor in the total amount of 
$315,631, which included $60,693 in 
home office overhead calculated using 
the Eichleay formula.

Appeals Court Rejects 3 
Arguments By Sub

On appeal, the Subcontractor 
challenged the trial court’s use of the 
Eichleay formula to calculate home 
office overhead damages. In the 
published portion of the opinion, as 
a matter of first impression, the court 
of appeal held that the trial court did 
not err in using the Eichleay formula. 
In doing so, the court rejected three 
arguments made by the Subcontractor.

First, the court rejected the 
Subcontractor’s argument that using 

the Eichleay formula was impermis-
sible because there were no published 
California decisions endorsing its use. 
The court noted that the formula is 
commonly used in federal litigation 
involving federal public works projects 
and cited an opinion from the United 
States Court of Appeals for the Federal 
Circuit holding that “the Eichleay 
formula is the only means for calcu-
lating recovery for unabsorbed home 
office overhead.” 

Delay Damages Commonly 
Awarded

The court also observed that delay 
damages are commonly awarded in 
California, and that extended home 
office overhead is one type of delay 
damages a contractor may seek to 
recover for breach of a construction 
contract. Although the court acknowl-
edged the absence of published 
California appellate court decisions 
adopting the Eichleay formula, the 
court was persuaded by the widespread 
use of the formula in trial court and 
arbitration proceedings.

Second, the court rejected the 
Subcontractor’s argument that the 
Eichleay formula should not apply 
because the Contractor was seeking 
delay damages from a subcontractor, as 
opposed to a public owner. The court 
credited the Contractor’s unrebutted 
trial testimony which established that 
the Owner had rejected the Contrac-
tor’s attempt to recover home office 
overhead damages due to concurrent 
delay. 

The court also credited the 
unrebutted testimony of the Contrac-
tor’s construction management expert 
who explained that, in the typical 
case of concurrent delay caused by a 
project owner and a subcontractor, the 
owner may grant the general contractor 
additional time to complete the project, 
but will not compensate the general 
contractor for that time. 

In light of 
the evidence, the 
court concluded: 
“Indeed it would 
be anomalous to 
allow recovery to 
[the Contractor] for Eichleay extended 
home office overhead damages in a 
claim against the government-owner – 
had there been no concurrent delay and 
where, as here, [the Contractor] had 
established the fact of such damages 
and causation – while denying such 
recovery from [the Subcontractor] 
where [the Subcontractor] was concur-
rently responsible for the delay.”

Requisite Elements of Eichleay 
Formula

Finally, the court rejected the 
Subcontractor’s argument that the 
Contractor had failed to prove the 
requisite elements of the Eichleay 
formula, which include: 
1. The existence of a government-

caused delay.
2. Proof that the contractor was on 

“standby.”
3. Proof that the contractor was 

unable to take on other work. 
The Subcontractor asserted that 

the Contractor failed to prove element 
(3). But the court found sufficient 
evidence based on the Contractor’s 
showing that, during the concurrent 
delay period, the Contractor’s rating 
was downgraded to marginal, which 
impacted its ability to obtain new 
work. In addition, the Contractor was 
unable to obtain bid bonds, which 
precluded it from bidding on public 
projects.  �

Maria J. Giardina is of counsel with 
Sedgwick Law, San Francisco. She can be 
reached at maria.giardina@sedgwicklaw.
com or (415) 627-1520. 
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By Mary Salamone & Anthony Niccoli, AALRR

C alifornia’s prompt payment 
statutes generally require 
public owners to release any 

retention they have withheld from 
general contractors within 60 days 
following completion of a public work 
of improvement, while private owners 
are required to release retention within 
45 days of completion. 

These statutes also require general 
contractors on public works to pay 
their subcontractors retention within 
seven days, while they require general 
contractors on private works to pay 
their subcontractors retention within 
10 days of receipt of retention proceeds 
from the project owner. Failure to pay 
retention proceeds within these time 
periods results in liability for a penalty 
of two percent per month of any 
improperly withheld funds, including 
attorneys’ fees and costs. 

Confusion Around Statues
Public Contract Code § 7107 

related to public works and Civil Code 
§§ 8812 and 8814 related to private 
works sets forth an exception to the 
prompt payment statutes, authorizing 
owners and general contractors to 
withhold from retention proceeds 
a sum equal to 150% of the value 
of a good faith dispute between the 
parties. However, these statutes are 
silent as to the type or nature of the 
“disputes” that qualify for the purposes 
of withholding retention proceeds, 
which led to a great deal of confusion 
and conflicting decisions regarding the 
effect of individual disputes on owners’ 
and general contractors’ prompt 
payment obligations. 

The courts appeared to have 
resolved this confusion in 2009 
when the Third District Court of 
Appeal decided in Martin Brothers 
Construction, Inc. v. Thompson Pacific 

Construction, Inc. that Public Contract 
Code § 7107 authorized withholding 
of retention proceeds for seemingly 
any good faith dispute or controversy, 
regardless of the nature or subject 
matter. Thus, Martin Brothers took 
a more liberal definition of dispute, 
giving owners and general contractors 
significant latitude when deciding 
whether to withhold retention.  

In April 2015, however, Division 
Six of the Second District Court 
of Appeal in East West Bank v. Rio 
School District disagreed with Martin 
Brothers, issuing a decision that 
restricted the types of disputes that 
qualify for the purpose of withholding 
retention under Section 7107. The 
Second District Court of Appeal 
held that Section 7107’s “safe harbor” 
withholding provision does not apply 
to disputes over the contract price, such 
as those dealing with extra work claims 
or differing site conditions. 

The East West Bank Case
In East West Bank, a school district 

contracted with a contactor to build 
a high school. The school district 
refused to pay for most of the contrac-
tor’s change orders, to release retention 
payments, or to pay other damages 
upon completion of the project. The 
contractor sued, and after a bench 
trial, the trial court found in favor of 
the contractor, awarding damages that 
included statutory penalties. 

The appellate court affirmed the 

trial court’s judgment holding that 
because there was no dispute regarding 
retention payments themselves, 
the district was required to pay the 
contractor within the time specified by 
statute, regardless of whether there was 
a bona fide dispute regarding duties not 
related to the retention amount.

The East West Bank decision created 
a split of authority among Califor-
nia’s appellate courts over the proper 
interpretation of Section 7107, reviving 
much of the uncertainty that existed 
prior to the Martin Brother’s decision. 

In December 2015, Division One 
of the Second District Court of Appeal 
in United Riggers & Erectors v. Coast 
Iron & Steel, once again, explicitly 
declined to follow Martin Brothers and 
reaffirmed the East West Bank holding. 

United Riggers Case
In United Riggers, Coast Iron 

and Steel (Coast) was the general 
contractor on a project for Universal 
Studios Hollywood. Coast in turn 
signed a purchase order that served as 
a subcontract agreement with United 
Riggers & Erectors, Inc. (United).  In 
accordance with the subcontract, Coast 
withheld 10 percent of each progress 
payment to United as retention. 

At the project’s conclusion, in 
addition to demanding payment, 
United also made a claim for unpaid 
change orders and delay and disruption 
damages. In response to United’s claim, 
even though Coast did not dispute the 
retention was due and owed, it withheld 
retention proceeds from United citing 
a good faith dispute over the fact that 
United had change order, delay and 
disruption claims against it. 

The trial court found there was 
a good faith dispute between Coast 
and United that entitled Coast to 
withhold the payment of retention and 
awarded Coast its attorneys’ fees as 
the prevailing party. United appealed. 

The Retention Withholding Quandary
Differing Court Decisions May Necessitate State’s Top Court to 
Ultimately Step in for Final Say

        LEGAL ISSUES
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On appeal, United argued that the 
trial court erred by ruling that Coast 
was entitled to withhold the retention 
payments because a good faith dispute 
existed between Coast and United. 

Appeals Court Weighs In
The Court of Appeal agreed with 

United’s argument, concluding that 
it is improper to withhold retention 
over a dispute that does not relate to 
retention. At the outset, the Court 
acknowledged that Section 7107 
functions identically to Section 8814 
with respect to public works so that 
Martin Brothers and East West Bank 
were precedential and relevant. The 
Court further acknowledged that 
when the trial court decided United 
Riggers, the prevailing authority on 
Section 7107 was Martin Brothers, but 
that later, a different court of appeal, 
in East West Bank took the opposite 
view that withholding the retention is 
justified only if the dispute is about the 
retention itself. 

After concluding its juxtaposition 

of Martin Brothers and East West Bank, 
the United Riggers Court affirmed the 
holding in East West Bank. 

The Court noted that Coast did 
not deny that it owed United the full 
retention. The only dispute was over 
whether United was also entitled to 
other payments it claimed. The Court 
opined that to favor Coast under 
these facts would unduly increase 
the leverage of owners and primes 
over smaller contractors and subs by 
discouraging subcontractors from 
making legitimate claims for fear of 
delaying the retention payment.

Appellate Courts Split
The disagreement between the 

Second District in East West Bank and 
United Riggers, on one hand, and the 
Third District in Martin Brothers, on 
the other hand, continues to create a 
split of authority among California’s 
appellate courts. It remains to be seen 
how or if California’s four other District 
Courts of Appeal will address this issue, 
but with two decisions now sharply 

diverging from Martin Brothers, it 
appears the split will be resolved in favor 
of East West Bank and United Riggers. 

Ultimately, the California Supreme 
Court may need to step in and resolve 
the conflict. 

In the meantime, owners and 
contractors can minimize their 
exposure to prompt payment penalties 
by erring on the side of caution and 
withholding retention only in the event 
of good faith disputes relating to the 
retention itself, including mechanics 
liens, stop payment notices, or perfor-
mance deficiencies. 

In the event of disputes of another 
nature, owners and contractors would 
be well-advised to release retention 
proceeds within the time period 
prescribed by Public Contract Code 
§ 7107, Civil Code §§ 8812 and 8814 
and other related statutes.  �

Mary Salamone is a senior partner 
and Anthony Niccoli is a partner at 
Atkinson, Andelson, Loya, Ruud & 
Romo. Visit www.aalrr.com.
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Protecting Your License: 
Best Practices for Handling 
License Board Claims
By T. Darren Barker & Eric Rans, 
Michelman & Robinson, LLP

T he Contractors State Licensing 
Board (CSLB) was designed to 
protect consumers by licensing 

and regulating the construction 
industry. Both residential and 
commercial contractors must take their 
duties and obligations under the CSLB 
seriously, as negative findings can 
impact their livelihoods. Unfortunately, 
licensed contractors are often forced to 
address thin or unfounded complaints 
to the CSLB, putting their licenses in 
jeopardy. 

However, by understanding the 
details of the complaint and investi-
gation process, and anticipating each 
phase of the proceedings, contractors 
can bolster their chances of defending 
their license.

Complaints against licensed 
contractors may be filed with 
the CSLB by owners and other 
contractors. The CSLB has jurisdiction 
to consider complaints for code viola-
tions as well as the alleged failure by a 
licensed contractor to fulfill the terms 
of an agreement. 

Actionable Failures
Actionable failures include poor 

workmanship; abandonment of a 
project; failure to pay subcontractors, 
material suppliers or employees; 
or building code violations. Other 
potential failures are lack of reasonable 
diligence in executing a construction 
project; use of false, misleading, 
or deceptive advertising; home 
improvement contract violations; etc. 

Threats to public health, safety, and 
cases where consumers have suffered 
a significant financial injury are given 
the highest priority.

Once an initial complaint is filed, 
the CSLB commences an investigation 
under Business & Professions Code 
§§ 7085 – 7085.9. These investiga-

tions are often one-sided and based 
solely on the complainant’s allega-
tions. The contractor faces an uphill 
battle, fighting a presumption that 
work was performed improperly, and 
that the trusting, naïve consumer 
has been hoodwinked by the unscru-
pulous contractor. If after an initial 
settlement conference the case has not 
been resolved, the matter is sent to 
arbitration, or a further investigation is 
launched by the CLSB.

It is vital during the critical 
pre-arbitration and arbitration phases 
that contractors embrace the legal best 
practices, outlined below, should a 
complaint ever be filed against them.

Pre-Arbitration
Initially, it is imperative that the 

contractor take the complaint seriously 
and respond to the CSLB’s early 
inquiries. A contractor should provide 
requested information, and make 
the CSLB aware in writing of any 
disagreements with the owner’s claims. 

Contractors should demand that 
they be notified of any proceedings and 
provided with copies of all documents 
concerning the complaint. At this 
stage, complaints are often dismissed 
(with a warning letter) where the 
contractor’s actions were not egregious 
and they possess no history of viola-
tions. If the matter is not dismissed 
outright, the CSLB normally will 
make efforts to mediate a resolution 
between the parties. 

While mediation is ideal, many 
matters are not resolved, and proceed 
to arbitration.

The Path to Arbitration
Often at this stage of the 

proceedings, the complainant has had 
the advantage of maintaining an open 
line of communication with the CSLB 
file administrator. Based on these 
communications, the administrator, in 
turn, provides the relevant records and 

facts to the CSLB expert investigator, 
as well as the arbitrator. 

Further, the CSLB expert inves-
tigator performs an inspection of the 
project, but is under strict rules to 
only review what is in the complaint. 
Moreover, the site investigation is 
almost always led by the owner, who 
will introduce those facts that best 
serve their claims.

After the inspection, the industry 
expert will issue a repair recommen-
dation, including the cost. Next, an 
arbitration date is set and the parties 
await the hearing. At arbitration, 
there will be an arbitrator, usually 
an attorney, who is highly familiar 
with construction matters. The owner 
begins the proceeding and is allowed 
to bring all witnesses and evidence 
that it is believed will prove claims 
and expenses. Upon completion of the 
owner’s case, the CSLB expert will 
provide and explain its report(s). 

After the CSLB considers 
the complainant’s grievances, the 
expert’s investigation, and the start of 
arbitration, the contractor has an oppor-
tunity to defend its position. Many 
contractors view the CSLB’s protocol 
as unfair and unbalanced, and are left 
wondering how they could have better 
protected themselves throughout this 
process. 

How to Succeed at Arbitration
While not reflected in the formal 

CSLB rules, there are numerous 
opportunities for a diligent contractor 
to prepare its case, and ultimately 
succeed at arbitration. 

Some of them include:
� Records Request. Request that 

the CSLB provide all records 
submitted by the owner for 
arbitration. This will assist in 
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preparing a defense and will 
provide an understanding of how 
the owner is likely to proceed at 
arbitration.  

� Request Inspection. Second, 
contractors should contact the 
CSLB and request an inspection 
of the property with their own 
independent construction expert. 
An inspection of any sort is critical 
because by this time the contractor 
will not have seen the site in its 
present condition for a period of 
months. It is optimum to proceed 
with the inspection after the 
preparation of the CSLB expert 
report (allowing contractors to 
“walk in the shoes” of the experts 
and review their analysis). Be 
prepared to take the non-invasive 
investigative steps to prepare your 
defense. Finally, the arbitrator 
may attend this inspection, which 
affords contractors the opportunity 
to share with the arbitrator their 
own perspective on the work, 
repairs, etc. 

� Pre-Arbitration Meeting. Next, 
request a pre-arbitration meeting 
with the CSLB industry expert. If 
allowed, this meeting will help the 
contractor gain a thorough under-
standing of the expert inspection 
report before arbitration. 

� Meet with Witnesses. Request 
that the CSLB provide an oppor-
tunity to meet with any of the 
complainant’s witnesses prior 
to arbitration. This provides an 
opportunity to question and 
understand the basis for, and 
potential legal impact of, their 
testimony. 

� Backup Documents. A contractor 
should provide all backup 
documents that support its 
position (i.e. invoices, photos, 
witness statements, etc.). The 
arbitrator may consider these types 
of documents in making its ruling 
as they are not constrained by 
the strict evidentiary rules used 
in court. Introduce any and all 
records that will assist in a defense. 

� Retain Counsel. Finally, 
contractors should consider 
retaining an experienced 
construction litigator who is 
familiar with construction 
licensing claims. Qualified counsel 
often proves instrumental in 
defending what are frequently 
meritless claims.

Dealing with a CSLB complaint 
can be a daunting process, and if not 
responded to properly, it can signifi-
cantly impact your business. Therefore, 
a contractor should give immediate 
attention to any complaint against 
its license; by following the above 
best practices, contractors will put 
themselves in the best possible position 
to defend any license challenges.  �

T. Darren Barker and Eric Rans are 
partners at Michelman & Robinson, LLP. 
They are members of the firm’s Construction 
Practice Group and headquartered in 
Orange County. For more information, 
please visit www.mrllp.com.
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Mark Reynosa has been promoted 
to Vice President of Industrial 
Relations, according to a recent 
announcement by Tom Holsman, 
AGC of California CEO.

Reynosa, who most recently served 
as Director of Industrial Relations for 
Southern California with AGC will 
oversee operations in IR and Labor 
Relations statewide.

In announcing the appointment, 
Holsman said, “It is our responsibility 
to provide AGC’s membership with 
the best representation on all fronts. 
Mark has over 15 years of experience 
in labor relations during which he has 
created a valuable network of relation-
ships while building a strong industrial 
relations team indicative of what the 
industry needs.”

Reynosa joined AGC in 2005 
as the Manager for Labor Relations 
in Northern California. Prior to 
joining AGC, Reynosa worked for 
the Employers Advocate, Inc. as a 

Labor Relations Advisor. He was 
appointed to the Northern California 
Cement Masons Pension and 
Health & Welfare Trust Funds as a 
management trustee in 2011 and was 
recently appointed as a management 
trustee on the Southern California 
Operating Engineers Local Union 
No. 12 Pension and Health & Welfare 
Trust Funds. He also serves on various 
union contraction industry programs 
and trusts in California such as the 
Foundation for Fair Contracting, 
California Field Iron Workers Appren-
ticeship & Vacation Trust Funds, 
Northern & Southern California 
Carpenters Work Preservation 
Committees, and is the Co-Chair of 
the Northern California Teamsters 
Apprenticeship & Training Trust 
Fund.

“I endeavor to continue providing 
unrivaled labor relations customer 
service and advocacy to the union 
membership with AGC’s union 

partners while 
inspiring the 
Industrial 
Relations team 
to not only do 
the same but 
persistently hold 
steadfast in their 
determination to 
bringing proactive 
and creative solutions to the labor 
relations activities and needs of AGC’s 
members,” said Reynosa.

Also making a move in the Indus-
trial Relations team is Estefania 
Zavala, who will be assuming the title 
of Contract Administrator Industrial 
Relations for Southern California. 
Estefania has been with the Associ-
ation for one year and previously 
held the position of Administrative 
Assistant to Reynosa.

“Mark and his team’s contributions 
to the collective success of AGC is 
something we are proud to recognize 
with these promotions,” said Holsman.
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By Collin D. Cook and Bret Martin, 
Fisher & Phillips LLP

H as your Injury and Illness 
Prevention Program (IIPP) 
been gathering dust? Does it 

address California’s new Heat Illness 
Prevention regulations? As Cal/OSHA 
steps up enforcement, it’s time to ensure 
you effectively implement and utilize 
your workplace safety program.  

Don’t Let Your IIPP 
Gather Dust

Most contractors are aware that, 
with limited exceptions, Title 8 of 
the California Code of Regulations, 
section 3203, requires you to “establish, 
implement and maintain” an effective 
written IIPP that sets forth your 
workplace safety program. While 
most contractors have a written safety 
program in some form, many are not 
actively implementing their IIPP. 

For example, to be effective, an 
IIPP must identify specific workplace 
hazards faced by employees. As the 
tools utilized in your workplace evolve, 
the risks faced by your workers also 
change. A stagnant IIPP that doesn’t 
address new hazards essentially renders 
your IIPP deficient. Similarly, as you 
integrate new work methods and proce-
dures, the makeup of your workforce 
changes; an IIPP that doesn’t apply to 
all of your workers, supervisors, and 
managers will be deemed incomplete.

An Effective Program
Cal/OSHA has identified eight 

elements that every effective IIPP must 
address in writing. They include:
1. Responsibility. Assign respon-

sibility for implementing and 
maintaining the IIPP. This means 
you need to name an individual 
with company-wide authority 
and responsibility, and also 
specify whoever is responsible for 
implementing your IIPP “on the 

ground”. 
2. Compliance. Detail how you will 

ensure compliance by establishing 
procedures for communicating 
safety and health policies to 
employees and ensuring that your 
supervisors enforce safety rules 
in a fair and uniform fashion. For 
example, you must detail how 
your employees will be positively 
recognized when they engage in 
safe practices and disciplined and 
retrained when they commit unsafe 
practices.  

3. Communication. Ensure effective 
communication between super-
visors and workers regarding safety 
and health issues. For instance, 
you should provide initial and 
continuing safety training and a 
method for anonymously reporting 
hazards. 

4. Hazard Assessment. Establish 
an effective method of hazard 
assessment through periodic 
inspections. An effective IIPP 
establishes inspections at regular 
intervals and ensures inspections 
are triggered by certain key events. 

5. Investigation Procedures. 
Detail the procedure utilized 
when investigating accidents, 
near-accidents, and exposure to 
hazardous substances. A compliant 
IIPP identifies who is responsible 
for conducting the investigation, 
when the investigation will take 
place, and how witnesses will be 
interviewed. 

6. Hazard Correction. Address 
hazard correction – ask yourself, 
once unsafe or unhealthy working 
conditions are identified, what 
methods and procedures will 
you undertake to ensure timely 
correction? How will this corrective 
action be documented?  

7. Training and Instruction. Discuss 
an effective method for training 
and instruction of employees. 

An effective IIPP addresses 
both training for new hires and 
continuing safety training for all 
employees on an ongoing basis.   

8. Recordkeeping. Outline record-
keeping so that you have clear 
written documentation of the steps 
you have taken to establish and 
implement the IIPP, including 
records of periodic inspections, 
action taken to correct hazards, 
employee training, and so forth. 

Of course, every contractor’s work 
practices are different and therefore 
every IIPP will be unique. 

Recent Changes to Regulations 
A Heat Illness Prevention Program 

(HIPP) is designed to prevent and treat 
heat illness. With limited exceptions, 
all California contractors that employ 
workers spending any time in “outdoor 
places of employment” are required to 
have a written HIPP in place. Criti-
cally, the interior of some structures 
may be considered an “outdoor place 
of employment” if, for example, the 
structure lacks sufficient ventilation or 
cooling. 

Like IIPPs, an effective HIPP must 
be tailored to the unique practices of 
each contractor and the heat-related 
risks faced by its workforce. While 
the requirements are very particular, 
generally speaking, the key elements 
to an effective HIPP include access 
to water, access to shade, monitoring 
the weather, ensuring employees are 
properly “acclimatized” to heat condi-
tions, and meaningful employee and 
supervisor training on heat illness. 
Contractors in certain industries, 
including construction, must also 
incorporate “high heat procedures” to 

The Importance of 
Maintaining an Effective IIPP 

        LEGAL ISSUES

Cook Martin
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By Lisa Prince, Walter & Prince LLP

I t was not a matter of harmless 
semantics when Cal/OSHA 
threatened to shut a job down 

in Oakland during October, 2012. 
That job was a 12-story hospital near 
completion. The point of contention 
was access to and egress from the roof 
of the building.

Citations were issued and appealed. 
As the appeal progressed, it became 
clear that this was an issue challenging 
general contractors across the state. 
With sections of California law in 
conflict, the case would ultimately 
come down to the meaning of the 
terms “roof ” and “uppermost floor”. 

Title 8 California Code of Regula-
tions (CCR) sections 1629 and 1630 
address methods of access and egress 
on construction jobs. Section 1629 
requires that two or more stairways 
be provided in buildings that are 
three stories or more. In steel-framed 
buildings, stairways are to extend to 
the uppermost floor planked or decked. 
It also requires that a safe access be 
provided to roof and attic areas. 

Section 1630 requires installation 
of construction hoists on structures 
over 60 feet in height. Hoist landings 
must be provided at the uppermost 
floor and at least every three floors. 

“Roof” or Uppermost Floor?
The Division interpreted that the 

roof, when an elevator penthouse, 
electrical room or other structure is 
present, is the uppermost floor.

In this instance, Cal/OSHA took 
exception to the fact that there was 
one stairway to the roof. The second, 
temporary stair had been closed to 
allow for installation of air handling 
equipment. Three personnel hoists 
providing access to the roof had been 
removed to allow for installation of the 
skin of the building. 

At the time of the visit, four 
interior elevators and at least two 
stairways provided access to all floors 
including the uppermost floor. 

The GC was at a loss. The building 
couldn’t be finished without removing 
the temporary forms of roof access, 
yet inspectors insisted the temporary 
access couldn’t be removed while 
construction was still in progress. 

Catch 22
Was there a way out of this Catch 

22? The answer to that question would 
affect contractors across the state.

California Building Codes do 
not require an elevator to the roof of 
buildings, and only one stairway, if 
any, is required to the roof. As a result, 
general contractors are provided with 
plans to build structures that at some 
point would be out of compliance with 
Cal/OSHA’s interpretation of the 
access requirements. 

An Administrative Law Judge 

(ALJ) for the 
Occupational 
Safety and Health 
Appeals Board 
(Appeals Board) 
agreed that the 
roof level, because 
of various HVAC 
and other “fully 
enclosed rooms” 
on that level, 
presented a similar hazard to that on 
the lower floors and should be treated 
as the upper-most floor. This required a 
construction hoist and two stairways to 
the roof during the entire construction 
process.

Recent Clarification
Last month, the full Appeals Board 

issued a Decision After Reconsid-
eration in McCarthy Building Co. that 
found the terms “roof ” and “uppermost 
floor” are not the same and may not be 
interchanged. The language of section 
1629 requires a safe means of access 
and egress the roof, not two stairways. 
Section 1630 requires that landing for 
construction hoists be provided on the 
uppermost floor, not the roof.

As a result of this clarification, 
contractors in California can complete 
projects while in compliance with the 
rules of access and egress.  �

Lisa Prince is with Walter & Prince 
LLP, Healdsburg, CA. 
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be followed when the temperature 
reaches a set point. 

Last summer was the hottest on 
record. As we head into summer again, 
it is vital for you to review your IIPP 
to ensure it incorporates Cal/OSHA’s 
new Heat Illness Prevention regula-
tions that were revised in May 2015. 
For example, the “trigger temperature” 
at which contractors must ensure 
access to shade was lowered from 85 to 
80 degrees Fahrenheit. 

The amended regulations also 

impose new obligations on contractors 
when an employee requests a “preven-
tative cool-down rest,” including 
monitoring the employee for symptoms 
of heat illness and encouraging the 
employee to remain in the shade until 
heat illness symptoms have abated. 

Review Your IIPP/HIPP Now
In light of Cal/OSHA’s ever more 

complex regulations, coupled with its 
increased enforcement and a constantly 
evolving workplace, you simply cannot 

afford to allow your IIPP to “gather 
dust.” Carefully review your IIPP and 
seek guidance from legal counsel to 
ensure your IIPP complies with Cal/
OSHA’s standards and meets the 
needs of your workplace.  �

Collin D. Cook, ccook@laborlawyers.
com, (949) 851-2166, and Bret Martin, 
bmartin@laborlawyers.com, (949) 
798-2193, are attorneys with Fisher & 
Phillips LLP, in Irvine, CA.

When is a Roof Just a Roof?
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By Erin K. McDonough, OTMK Law

I n recent years, California courts have 
shown an increasing tendency to 
strictly enforce notice requirements 

in public works’ contracts, even where 
the contractor had an otherwise merito-
rious claim. Caltrans’ 2015 Standard 
Specifications, which will be used for all 
projects bid after June 30, 2016, contain 
a number of notice requirements that 
can be a trap for the unwary. This article 
examines a few of them.

Changes and Extra Work 
Section 4-1.05 of the 2015 

Standard Specifications allows 
Caltrans to make changes or add 
extra work and states “[u]ntil the 
Department approves a Change Order, 
continue to perform the work under 
the Contract unless the engineer orders 
you to start the work described in the 
Change Order before its approval.” 

In other words, the contractor 
should not begin any extra or changed 
work unless the change order is 
approved or the engineer orders 
the contractor to begin the extra or 
changed work. 

If the contractor performs extra 
or changed work prior to receiving an 
order from the engineer or an executed 

Change Order, it risks waiving any 
claims for compensation for that work. 
For example, in P&D Consultants v. 
City of Carlsbad, 190 Cal.App.4th 1332 
(2010), P&D and the City entered 
into a contract, which stated that there 
could be no amendments, modifica-
tions, or waivers without written 
agreement by the parties. 

P&D claimed that the City’s 
project manager directed P&D to 
perform extra work and promised 
that the City would pay for that work. 
P&D sued for the City for the extra 
work, but the court denied P&D’s 
claim because P&D performed the 
extra work without a written change 
order. Id. at 1341-42. 

Fortunately, unlike the contract in 
P&D, the 2015 Standard Specifica-
tions allow the engineer to direct the 
contractor to begin extra or changed 
work before executing a change order. 
However, the contractor should 
demand that the engineer provide such 
order in writing to avoid any disputes.   

Differing Site Conditions
Pursuant to Section 4-1.06 of 

the 2015 Standard Specifications, a 
contractor shall “[p]romptly notify 
the Engineer” upon discovery of a 
differing site condition or waive its 

claim from the 
date of discovery 
to the date of 
notification. 

Although 
the Standard 
Specifications 
do not define 
“promptly,” the 
contractor should 
provide notice as soon as it encounters 
a differing site condition even if the 
nature or extent of the condition is not 
yet known. Fortunately, federal courts 
have recognized that it may take the 
contractor time to realize that it actually 
encountered a differing site condition. 
See, e.g., Dawco Constr., Inc. v. United 
States, 18 Cl.Ct. 682, 693-94 (1989). 

Federal courts have also found that, 
where a contractor does not give timely 
notice of a differing site condition, 
it “will not be barred from recovery 
unless the government is prejudiced by 
the lack of notice.” Ace Constructors, Inc. 
v. United States, 70 Fed.Cl. 253, 272 
(2006). 

California courts have not yet 
decided whether late notice if a differing 
site condition may be excused if the 
owner is not prejudiced. However, 
California courts have held that 
insurance companies cannot deny 
insurance coverage based on lack of 
timely notice unless the insurance 
company shows actual prejudice. See, 
e.g., Moe v. Transamerica Title Ins. 
Co., 21 Cal.App.3d 289 (1971). Thus, 
although the contractor may be able 
to recover for a differing site condition 
if notice is late, it is certainly safer to 
provide notice very soon after discovery. 

Delays
Section 8 of the 2015 Standard 

Specifications requires the contractor 
to submit a Time Impact Analysis 
(TIA) “with each request for 
adjustment of contract time or 

Notice Requirements: A Closer Look At 
The 2015 Standard Specifications

        LEGAL ISSUES

Wide Range of Legal Issues Impact the Industry
The California Constructor gives special thanks to the AGC Legal Advisory 
Committee, whose members prepared articles on a host of legal issues that 
are impacting the construction industry and your business. Additional legal 
articles that could not be included in this issue will be featured in upcoming 
months in our Legal News column.

Look for in-depth, informative articles on a variety of other legal topics in the 
months ahead including:

� “Eichleay Comes to California” by By Laurence P. Lubka, Lubka & White LLP

� “Contract Retention Is Not What It Used to Be” by Nicholas A. Merrell, 
Varela, Lee, Metz & Guarino, LLP, San Francisco.
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Longtime AGC of California 
member, accounting firm Glenn 
M. Gelman & Associates, changed 
its name to Gelman LLP, effective 
January 1, 2016.

The name change announced by 
Managing Partner Warren Hennagin 
and Partner Larry Kane signified the 
firm’s expansion and positioning for 
the future.

“Since the sad and unfortunate 
passing of our founding partner Glenn 
M. Gelman, we have been committed 
to the firm’s continued success and 
growth in spite of the challenges 
we’ve encountered. We have expanded 
our leadership team to include new 
partners and have worked hard to 
provide outstanding services to our 
clients,” said Hennagin. 

Originally opening its doors in 
1983, Gelman LLP has grown to offer 
a wide range of services to a variety 

of industries including construction, 
manufacturing and distribution clients 
and high net worth individuals. 

For more information on Gelman 
LLP, visit www.gelmanllp.com.

Wendel Rosen 
Partner Wins Industry 
Recognition

Garret Murai, construction partner 
at Wendel, Rosen, Black & Dean LLP, 
the largest law firm in the East Bay, 
was recently recognized by JD Supra 
Top Author in its inaugural Readers’ 
Choice Awards. Murai was honored 
in the Construction and Insurance 
categories for the high level of visibility 
and engagement of his articles among 
JD Supra’s readers in 2015. 

JD Supra delivers legal and business 
content to professionals in all indus-
tries via more than 100 proprietary 
social feeds, on mobile platforms, in 
daily email digests and as news across 
the web. For its 2016 Readers’ Choice 
Awards, JD Supra examined its 2015 
reader data, identifying 36 industries 
and topics and recognizing the 10 
authors within each category who had 
the highest consistent readership and 
engagement. Two hundred JD Supra 
authors were chosen as Top Authors 
among the more than 34,000 who 
currently publish on the platform. 
Murai was selected as the first and third 
most read author in the Construction 
and Insurance categories.

Murai is the editor of Wendel 
Rosen’s California Construction Law 
Blog, which provides an informative 
yet wry look at construction law in 
California. He serves on the Legal 
Advisory Committee of AGC of 
California among numerous other 
industry activities.  �

whenever you or the Engineer 
considers that an authorized or antici-
pated change may impact the critical 
path or work progress.” The TIA must 
be submitted within 15 days of any 
proposed change to the schedule. 

The TIA is, in effect, the contrac-
tor’s notice of delay. If the contractor 
fails to so notify the owner and fails 
to complete the project on time, the 
contractor may be liable for liquidated 
damages even if the owner caused the 
delay.

In Greg Opinski v. City of Oakdale, 
199 Cal.App.4th 1107 (2011), for 
example, the contract required the 
contractor, when seeking a time 
extension, to give written notice to the 
engineer “promptly (but in no event 
later than 30 days) after the occur-
rence of the event.” Id. at 1112. The 
contractor ultimately completed the 
project seven months late, without 
ever submitting a written claim to the 

owner, and the owner withheld liqui-
dated damages. The contractor sued, 
claiming that the owner was respon-
sible for the delay. The Court refused 
to consider the contractor’s delay claim 
because it failed to provide the owner 
with notice of its claim. Id.

Accordingly, contractors should 
endeavor to strictly comply with the 
TIA provisions of the 2015 Standard 
Specifications. If more than 15 days 
have elapsed since a proposed change 
to the schedule, a contractor should 
still submit a TIA, because late notice 
is always better than no notice. The 
contractor in Opinski failed to provide 
any notice at all, so the result might 
have been different if the contractor 
had merely been late giving notice. 

Further, if the contractor meets the 
completion date, but encounters delays 
that it overcomes through acceleration, 
it may still be able to recover from the 
owner because the statute that the 
court relied upon in Opinski, Civil 
Code section 1511, only applies if 

there is a “want of performance of an 
obligation,” or, in other words, a failure 
to perform. 

In Opinski, the “want of perfor-
mance” was the contractor’s failure 
to complete the project on time. 
Therefore, although the contractor 
should do its best to submit the TIA 
within the 15 day timeline, all may not 
be lost if it submits the TIA promptly 
and/or completes the project within the 
time allowed under the contract. 

In light of the courts’ recent 
tendency to strictly construe notice 
requirements, contractors would be 
wise to pay particular attention to, 
and strictly comply with, the notice 
provisions found in the new Standard 
Specifications.  �

Erin McDonough is a founding 
Partner of O’Connor Thompson 
McDonough Klotsche, a Northern 
California law firm specializing in 
construction law. She can be reached at 
erin@otmklaw.com or (916)993-4540.

Continued from page 20
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         ASSOCIATION NEWS

AGC of California 
Members Recognized 
at National Convention
AGC of California was 

well-represented during 
the AGC of America 97th Annual 
Convention in San Antonio, Texas in 
March 2016. 

With an animated theme playing 
into the location, general contractors, 
specialty contractors and suppliers alike 
grabbed their hats and boots to join in 
on this year’s theme of, “Building the 
Present, Shaping the Future.”

As AGC of America’s premier 
event, the convention brought an 
array of educational seminars, 
networking events, the Technology 
and Construction Solutions Expo, 

the Construction 
Safety Excellence 
Awards, the Build 
America Awards, 
Construction Gala 
and much more. 

The following list 
highlights AGC of 
California member 
awards received during this year’s 
Annual Convention. 

Construction Safety Excellence 
Awards (CSEA)

Several AGC of California members 
who participated in this year’s California 

Construction Safety Excellence Awards 
were named finalists in the National 
AGC Construction Safety Excellence 
Awards (CSEA). The coveted national 
recognition of safety excellence is a 
great honor for those awarded. AGC of 
California firms who were recognized 
this year include the following:

First place CSEA winner Nova Group Inc.

AGC of America President Mark Knight and First Lady Toni Knight 
with AGC of California President Jaimie Angus and First Lady 
Cheryl Weiler at a California reception.

Build America Award winner Clark Construction Group.

Build America Award winner Ferrovial Agroman US Corp.

First place CSEA winner B.T. Mancini Co., Inc.
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First Place Winners:
� Unger Construction Co. – Building 

Division, 100,000 – 200,000 work 
hours

� Nova Group Inc. – Federal & 
Heavy, 350,000 – 800,000 work 
hours

� B.T. Mancini Co., Inc. – Specialty 
Division, 1,000 – 5,000 work hours

Second Place Winners:
� Blois Construction, Inc. – Utility 

Infrastructure Division, 1,000-
3,000 work hours

� Underground Construction 
Company, Inc. – Specialty 
Division, 1 million – 1,250 million 
work hours

Build America Awards
The 2016 Alliant Build America 

Awards recognizes general and 
specialty contractors for their excel-
lence in the construction industry. 
The prestigious awards are given to 
projects that have excelled in state-
of-the-art advancement, excellence in 

project management, 
innovation in 
construction or use of 
materials, contribution 
to the community, sensitive treatment of 
the environment, rising to the challenge 
of a difficult job. 

AGC of California firms who won 
Build America Awards for 2016 include:
� Clark Construction Group – 

Building New $10 M - $199M, 
Anaheim Regional Transportation 
Intermodal Center (ARCTIC)

� Ferrovial Agroman US Corp. – 
Design-Build Civil, LBJ Express

� Unger Construction Co. – Building 
New $10M - $199M, Santa Rosa 
Regional Hospital

� Gilbane Federal Facilities – Inter-
national, Afghanistan Ministry of 
Defense Complex 

Marvin M. Black Partnering 
Excellence Awards

The Marvin M. Black Partnering 
Excellence Award is presented to 

a construction project that epito-
mizes “partnering.” Congratulations 
to Balfour Beatty Construction, for 
winning a Partnering Excellence 
Award in this category for County of 
San Diego Las Colinas Detention and 
Reentry Facility. 

The California Tradition 
Continues

AGC of America President Mark 
Knight, representing South Dakota, was 
installed as the AGC of America 2016 
President at the close of the convention. 
In honor of his installation, guests 
joined AGC of California President 
Jaimie Angus and First Lady Cheryl 
Weiler for a California reception that 
continued AGC of California’s tradition 
of presenting the National President 
and First Lady, Toni Knight, with the 
California letterman jacket and First 
Lady pendant.  �

May 6, 2016
Delta-Sierra District Annual Golf Tournament at 
Castle Oaks Golf Club
May 9-10, 2016
AGC of California Spring Legislative & State Board 
Meetings, Sheraton Grand Sacramento Hotel, 
Sacramento
May 13, 2016
Shasta District Membership Meeting at Cedar Tree 
Restaurant, Palo Cedro
May 19, 2016
CLC Bay Area Monthly Networking Night at 
Mosaic’s Restaurant & Lounge, San Jose
May 20, 2016
Bay District Annual Golf Tournament at Bayonet & 
Black Horse, Seaside
May 26, 2016
CLC Leaders and Legends Dinner at The Hotel 
Fullerton, Fullerton
June 3, 2016
Shasta District Membership Meeting at Cedar Tree 
Restaurant, Palo Cedro
June 20, 2016
2016 Bay Region Golf Classic at Castlewood 
Country Club, Pleasanton
June 27, 2016
San Francisco Bay Area District – Battle of the Bay 
at AT&T Park, San Francisco

  AGC CALENDAR OF EVENTS

Build America Award winner Unger Construction Co. (Unger was also a 
first place CSEA winner.)

Build America Award winner Gilbane Federal Facilities.
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